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I.S.B. #6555
SALLY J. COOLEY
Deputy State Appellate Public Defender
I.S.B. #7353
P.O. Box 2816
Boise, ID 83701
(208) 334-2712
IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
TARA JEAN HURLEY,
)
)
Defendant-Appellant.
)
___________________________)

NO. 44127
ADA COUNTY NO. CR 2009-19561
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Pursuant to a plea agreement, Tara Jean Hurley pled guilty to possession of
methamphetamine. She received a unified sentence of five years, with two years fixed,
and the court placed her on probation. Ms. Hurley was one month short of completing
her five years on probation when she was charged with a new crime. After Ms. Hurley
admitted to violating some of the terms and conditions of her probation, the district court
revoked probation but retained jurisdiction.

Following her rider, the district court

relinquished jurisdiction. On appeal, Ms. Hurley contends that the district court abused
its discretion in relinquishing its jurisdiction.

1

Statement of Facts and Course of Proceedings
In the evening on October 15, 2009, law enforcement obtained and served a
search warrant for the house in which Tara Hurley and her husband lived.
(Presentence Investigation Report (hereinafter, PSI),1 p.55.) Officers found marijuana,
methamphetamine, and various drug paraphernalia in Ms. Hurley’s house. (PSI, p.55.)
Based on these facts, Ms. Hurley was charged by information with one count of felony
possession of methamphetamine, one count of misdemeanor possession of marijuana,
and misdemeanor possession of drug paraphernalia.2

(R., pp.39-40.)

Pursuant to a plea agreement, Ms. Hurley pled guilty to possession of
methamphetamine. (R., pp.60-66.) As part of the plea agreement, the State agreed to
dismiss the remaining counts and recommend a sentence of seven years, with two
years fixed, and probation. (R., p.62.)
The district court sentenced Ms. Hurley to a unified sentence of five years, with
two years fixed, but placed her on probation for five years. (R., pp.70-78.)
In 2015, one month short of completing her five year probation, Ms. Hurley was
charged with Driving Under the Influence of alcohol, excessive. (R., p.94.) A report of
probation violation was filed which alleged that Ms. Hurley was charged with a new
crime, did not pay her fines, fees, and costs, and consumed alcohol. (R., pp.105-141.)
Ms. Hurley admitted to violating some of the terms and conditions of her
probation, and the remaining allegation was dismissed, pursuant to an agreement.

1

Appellant’s use of the designation “PSI” includes the packet of documents grouped
with the electronic copy of the PSI, including the original PSI, the Addendums to the
PSI, Substance Abuse Evaluation, and letters submitted in support of Ms. Hurley.
2

(9/25/15 Tr., p.6, Ls.9-16; p.11, Ls.10-22; R., p.143.) The district court set the matter for
sentencing and ordered an updated PSI. (9/25/15 Tr., p.13, Ls.22-24; R., p.143.)
At the disposition hearing, the district court revoked Ms. Hurley’s probation, but
retained jurisdiction over her for a period of up to 365 days. (10/30/15 Tr., p.31, L.16 –
p.32, L.8; R., pp.146-149.)
After a hearing, the district court relinquished jurisdiction and ordered Ms. Hurley
to serve the underlying sentence previously imposed. (R., pp.150-152.) Ms. Hurley
filed a timely Notice of Appeal. (R., pp.154-156.)
Ms. Hurley also filed timely I.C.R. 35 Motion (hereinafter, Rule 35) seeking a
reduction of her sentence and requesting leave to file supplemental materials in support
of her motion. (R., p.153.) Six days later, the district court denied Ms. Hurley’s Rule 35
motion and motion to supplement without a hearing. (R., pp.157-159.) Three days
later,3 Ms. Hurley filed supporting documentation which advised the district court that
she had learned a lot from the rider program, and she had a loving and supportive
family. (R., pp.162-164.) It appears from the content of the letter that Ms. Hurley was
not yet aware that the district court had already ruled on her Rule 35 motion.
(R., pp.162-164.)

The district court issued an order acknowledging receipt of the

pleading, but denying the Rule 35 motion.4 (R., pp.165-166.)

2

Ada County case numbers CR-2009-19561, this case, and CR-2009-19720, in which
Ms. Hurley’s husband was charged with possession with intent to deliver and probation
violations, were consolidated. (R., p.22.)
3
Although the document was file-stamped April 25, 2016, it was also stamped
“Received April 22, 2016 Ada County Clerk.” (R., p.162.)
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ISSUE
Did the district court abuse its discretion when it relinquished jurisdiction over
Ms. Hurley?

ARGUMENT
The District Court Abused Its Discretion When It Relinquished Jurisdiction Over
Ms. Hurley
Before the district court relinquishes jurisdiction over a defendant, it must
evaluate whether probation would be appropriate under I.C. § 19-2521.

State v.

Statton, 136 Idaho 135, 137 (2001). “The decision to place a defendant on probation or
whether, instead, to relinquish jurisdiction over the defendant is a matter within the
sound discretion of the district court and will not be overturned on appeal absent an
abuse of that discretion.”

State v. Schultz, 149 Idaho 285, 288-289 (Ct. App.

2010). Upon review of a sentence following a period of retained jurisdiction, this Court
reviews the entire record, encompassing events both before and after the original
judgment. Id. at 289.
Ms. Hurley contends the district court abused its discretion in relinquishing
jurisdiction in light of her successes during her period of retained jurisdiction, her
recognition of a problem, and her desire to make the changes necessary so that this
type of incident does not happen again.
Ms. Hurley was participating in her programming and had expressed a
willingness to change her criminal thinking and behavior. (PSI, pp.243-250.) Although,
4

In light of the standards of review articulated in State v. Huffman, 144 Idaho 201
(2007), Ms. Hurley does not raise the denial of her Rule 35 motion as an issue in this
appeal.

.
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while on her rider, Ms. Hurley did receive disciplinary sanctions,5 she also made
excellent progress in understanding her anger trigger and in identifying the underlying
reasons behind her aggression.

(PSI, p.252.)

Ms. Hurley was active in all class

discussions in her Helping Women Recover class, and she “shared personal and painful
memories when it related to the topic.” (PSI, p.253.) While on the rider, she completed
all of her required coursework in Helping Women Recover, Relapse Prevention Group,
Anger Management, and Pre-Release.

(PSI, p.243.)

complete was Moral Reconation Therapy.

The only class she did not

(PSI, p.243.)

However, Ms. Hurley’s

progress on the rider was impeded by her medical problems—she had a medical memo
for bunk restrictions and was unable to attend class for a period of time due to her
medical issues. (PSI, pp.245-246, 256.) Ms. Hurley had a lower bunk memo for lying
down only; however, she apparently fell asleep multiple times while lying down and
received numerous disciplinary sanctions for this conduct.6 (PSI, pp.244-247, 252-267.)
Ms. Hurley suffers from a severe heart condition requiring her to use a cardiac
pacemaker.

(9/25/15 Tr., p.15, Ls.7-13; PSI, pp.63, 66, 79, 142, 148.) The heart

condition (bradycardia) has caused grand mal seizures. (10/30/15 Tr., p.26, Ls.2-3;
PSI, pp.63, 78-79, 142.) The pacemaker requires monthly checks by a health care

5

Ms. Hurley twice bartered food; this behavior resulted in one Disciplinary Offense
Report (DOR) and one Violation of Behavior Contract. (PSI, p.244.) Ms. Hurley also
received several DORs for sleeping during programming hours and one for disrupting
count. (PSI, p.244.)
6
For example, Ms. Hurley was lying in her bunk with her eyes closed and was
instructed by staff to wake up and again told that the appearance of sleeping is
considered sleeping. (PSI, p.256.) That same day, Ms. Hurley was referred for further
action when she was again caught laying down with her eyes closed. (PSI, p.256.) She
was given a direct order to sit up with her eyes open and to refrain from having the
appearance of sleeping during programming hours. (PSI, p.256.)

5

professional. (9/25/15 Tr., p.15, Ls.8-13.) She is on social security disability due to her
condition.

(9/25/15 Tr., p.15, L.7; PSI, p.21.)

Ms. Hurley also suffers from manic

depressive disorder, bipolar disorder, and anxiety. (10/30/15 Tr., p.24, Ls.24-25; PSI,
pp.21, 129, 142.)
The district court failed to recognize that Ms. Hurley’s accomplishments while on
the retained jurisdiction would equate to a successful probation when it relinquished its
jurisdiction over Ms. Hurley. (10/30/15 Tr.)
Further, prior to her new charge of excessive DUI, Ms. Hurley was doing quite
well on probation. She had remained clean and sober from methamphetamine or other
controlled substances for five years. (9/25/15 Tr., p.12, Ls.7-8; 10/30/15 Tr., p.28, Ls.59.) She took full responsibility for the isolated incident in which she drank alcohol and
drove her car. (9/25/15 Tr., p.12, Ls.12-15.) At the admit/deny hearing, she let the
district court know that she started programming while in jail—AA and peer wellness, a
recovery program. (9/25/15 Tr., p.12, Ls.21-25.) Ms. Hurley also has a very supportive
family who is willing to help her. (10/30/15 Tr., p.28, Ls.18-25; PSI, pp.15-17.) All told,
Ms. Hurley has excellent rehabilitative potential.
In light of all of the mitigating evidence that was presented to the district court
that demonstrates Ms. Hurley’s significant rehabilitative potential, the district court
abused its discretion when relinquished its jurisdiction over Ms. Hurley.

6

CONCLUSION
Ms. Hurley respectfully requests that this Court place her back on probation.
DATED this 9th day of September, 2016.

/s/_________________________
SALLY J. COOLEY
Deputy State Appellate Public Defender
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